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Present: The Honorable R. GARY KLAUSNER, UNITED STATES DISTRICT JUDGE 

Joseph Remigio Not Reported NIA 

Deputy Clerk Comi Reporter / Recorder Tape No. 

Attorneys Present for Plaintiff: Attorneys Present for Defendant: 

Proceedings: 

Not Present Not Present 

(IN CHAMBERS) Order Re: Plaintiffs' Motion for Preliminary 
Injunction [DE 13) 

I. INTRODUCTION 

On Janmuy 26, 2026, Jack Genitsen ("Genitsen") and Herny Frederick Ramey, Jr. ( collectively, 
"Plaintiffs") filed a First Amended Complaint ("F AC") against the City of Los Angeles and Domenika 
Lynch (collectively, the "City") for violation of their rights under the First Amendment and violation of 
California Civil Code§§ 51.7 and 52.1.1 Specifically, Plaintiffs allege that the City has prevented them 
from distributing handbills and stickers in a public park without a pennit, in violation of the Free Speech 
Clause. They fmi her allege that the City maintains two displays that endorse religion, in violation of the 
Establishment Clause. 

On Febmaiy 17, 2026, Plaintiffs filed the instant Motion for Preliminaiy Injunction ("Motion"), 
seeking to prevent the City from maintaining the two sepai·ate religious displays. As such, the Motion is 
limited to Plaintiffs ' Establishment Clause claims. For the following reasons, the Comi DENIES the 
request for Preliminaiy Injunction. 

II. FACTUAL BACKGROUND 

The facts ai·e alleged as follows. 

El Pueblo de Los Angeles Historical Monument ("El Pueblo") is a 44-acre public, city-owned 
historic park mai·king the bi1i hplace of the City of Los Angeles. Within El Pueblo, on Olvera Street, is a 
wooden cross ("Olvera Street Cross") that was erected in 1929 to commemorate Los Angeles's 148th 
bi1i hday. Plaintiffs allege that because of weathering, the Olvera Street Cross has been replaced multiple 
times. 

1 The Court notes that Plaintiffs also asse1t claims under the Fomth, Fifth, and Fourteenth Amendments, as well as Atticle I, 
Section 14 of the California Constitution, although the basis for these claims is not clearly a1t iculated. 
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Also within El Pueblo is the Kiosko El Pueblo, a centrnl gazebo located near the Olvera Street 
Cross. The City alleges that each year during the Christmas season, a creche, or nativity scene, is 
displayed at the Kiosko El Pueblo. According to the City, the creche plays a key pali in the celebration 
of Las Posadas, a tradition observed in Mexico and other Latin American counti·ies that commemorates 
Joseph and Maiy's seai·ch for shelter before the birth of Jesus. The City further contends that the event is 
attended by people of all backgrounds and that the ti·adition has been pali of Olvera Sti·eet since its 
founding in 1930. 

In November and December 2024, GeITitsen claims that he saw the City put up a creche display 
at the Kiosko El Pueblo. He also alleges he saw the Olvera Sti·eet Cross at the South enti·ance of Olvera 
Sti·eet. 

III. JUDICIAL STANDARD 

"[I]njunctive relief [is] an exti·aordinaiy remedy that may only be awai·ded upon a cleai· showing 
that the plaintiff is entitled to such relief." Winter v. Nat. Res. Def Council, Inc. , 555 U.S. 7, 22 (2008). 
To establish that relief is wairnnted, a plaintiff must show: (1) likelihood of success on the merits; 
(2) likelihood of iITeparable haim to the moving paiiy in the absence of prelimina1y relief; (3) that the 
balance of equities tips in favor of the moving pai·ty; and ( 4) that an injunction is in the public interest 
(the "Winter test"). Id. at 20. The Ninth Circuit has adopted a sliding scale approach, in which the 
elements of the Winter test ai·e balanced, "so that a stronger showing of one element may offset a weaker 
showing of another." All.for the Wild Rockies v. Cottrell, 632 F.3d 1127, 1131 (9th Cir. 2011). 

IV. DISCUSSION 

Based on an alleged violation of the Establishment Clause, Plaintiffs seek an injunction requiring 
the City to (1) remove or cover the Olvera Street Cross and (2) refrain from displaying the creche. As 
discussed below, Plaintiffs have not established a likelihood of success on the merits, and the Court 
therefore denies their request. 

The Establishment Clause of the U.S. Constitution provides that "Congress shall make no law 
respecting an establishment ofreligion." U.S. CONST. amend. I. Although the Establishment Clause is 
written as a limitation on Congress, the Supreme Comi has long held that it is inco1porated through the 
Fourteenth Amendment and applies with equal force to state and local governments. Everson v. Bd. of 
Educ. of Ewing Twp., 330 U.S. 1, 14-15 (1947). The City is thus bound by the Establishment Clause. 

The test for evaluating Establishment Clause claims has evolved amo1phously over time, from an 
examination of pmposes, effects, and potential for religious entanglement, see Lemon v. Kurtzman, 403 
U.S. 602, 612- 13 (1971), to a dete1mination of whether the government has endorsed religion, see 
County of Allegheny v. ACLU, 492 U.S. 573, 593 (1989), to a test that looks to histo1y and ti·adition, see 
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Town of Greece v. Galloway , 572 U.S. 565, 576 (2014). This evolution has not been linear, and 
historically, the guidance for what test to apply under what circumstances has been unclear. Recently, 
however, the Supreme Court in Kennedy v. Bremerton School District, 597 U.S. 507 (2022), provided 
clear guidance when it stated that in place of looking to pmposes, effects, and endorsement, "the 
Establishment Clause must be interpreted by 'reference to historical practices and understandings."' 597 
U.S. at 535 (quoting Town of Greece, 572 U.S. at 576).2 "Going fo1ward, 'the line that courts and 
governments must draw between the pennissible and the impennissible has to accord with histo1y and 
faithfully reflect the understanding of the Founding Fathers."' Sabra v. Maricopa Cnty. Cmty. Coll. 
Dist. , 44 F.4th 867, 888 (9th Cir. 2022) (quoting Kennedy, 597 U.S. at 535- 36). Drawing on Town of 
Greece, the Kennedy Comi emphasized that "[a]n analysis focused on original meaning and histo1y " has 
long been the mle within the Court's Establishment Clause jurispmdence. Kennedy , 597 U.S. at 536. 

Although decided prior to Kennedy, American Legion v. American Humanist Ass 'n, 588 U.S. 29 
(2019), uses such an analysis to establish a catego1y ofreligious symbols, monuments, and practices 
deemed presumptively constitutional. In this case, the Supreme Comi upheld the display of a nearly 
centmy old Latin cross that was erected on public land to commemorate World War I soldiers. Am. 
Legion, 588 U.S. at 66. The Court held that the memorial "must be viewed in [its] historical context" 
and held that there is a strong presumption of constitutionality to "established, religiously expressive 
monuments, symbols, and practices." Id. at 38, 57. As justification for this presumption, the Supreme 
Comi identified four considerations. Id. at 52- 57. First, using an "original purpose" approach for 
assessing monuments, symbols, or practices that were established long ago "may be especially difficult." 
Id. at 52. Second, "as time goes by, the purposes associated with an established monument, symbol, or 
practice often multiply." Id. at 53. Third, the "message conveyed [by the monument, symbol, or 
practice] may change over time." Id. at 54 (internal quotation marks, citation, and alteration omitted). 
Fomih, removing long-standing monuments, symbols, or practices "may no longer appear neutral, 
especially to the local community for which it has taken on pa1iicular meaning." Id. at 56. The Supreme 
Comi found that the Latin cross at issue, as well as ce1iain other "established, religiously expressive 

2 The Supreme Court in Kennedy also emphasized the importance of considering the coerciveness of the govemment action 
because "coercion .. . was among the foremost halhnarks of religious establishments the framers sought to prohibit when 
they adopted the First Amendment." 597 U.S. at 537. However, coercion is oflimited relevance in this context. The 
challenged actions involve passive religious displays, which neither encourage nor compel participation in religious activity. 
See County of Allegheny, 492 U.S. at 663-67 (Kennedy, J. , concm1·ing in judgment in part and dissenting in part) (stating 
that, because the creche and the menorah are purely passive religious symbols, "[t]here is no suggestion here that the 
govemment's power to coerce has been used to further the interests of Christianity or Judaism in any way"); see also 
Woodring v. Jackson County, 986 F.3d 979, 988 (7th Cir. 2021) ("[T]he coercion test is a poor fit for passive religious 
displays."). Mere offense at such displays does not amount to the type of coercion the Establishment Clause forbids. County 
of Allegheny, 492 U.S. at 664 (Kennedy, J., concun111g in judgment in prut and dissenting in part) ("Passersby who disagree 
with the message conveyed by these [passive] displays are free to ignore them, or even to tum their backs, just as they are 
free to do when they disagree with any other f01m of govemment speech."). 
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monuments, symbols, and practices," satisfy each of these considerations and are therefore entitled to a 
strnng presumption of constitutionality. Id. at 57. 

Using the American Legion framework, to detennine whether the presumption of 
constitutionality applies to the displays here, this Comi considers two questions: (1) whether the Olvera 
Sti·eet Cross and the seasonal creche constitute "religiously expressive monuments, symbols, and 
practices" within the meaning of American Legion and (2) whether the two displays are sufficiently 
"established. Id. With respect to the second factor, various circuits, following American Legion, have 
interpreted "established" to mean the age of the challenged monument, symbol, or practice. See 
Woodring v. Jackson County, 986 F.3d 979, 994 (7th Cir. 2021); Perrier-Bilbo v. United States , 954 
F.3d 413, 427- 28 (1st Cir. 2020); Kondrat 'yev v. City of Pensacola, 949 F.3d 1319, 1331 (11th Cir. 
2020); Freedom From Religion Found., Inc. v. County of Lehigh, 933 F.3d 275, 278 (3d Cir. 2019). 
Moreover, replacement or maintenance of a display does not undennine its status as "established." See 
Am. Legion, 588 U.S. at 42--45, 63- 66. 

If both questions are answered in the affinnative, the presumption of constitutionality applies. 
That presumption, however, is not absolute. The Supreme Comi has suggested that this presumption 
may be overcome by demonsti·ating either that the challenged practice is maintained with discriminato1y 
intent or that it conveys "deliberate[] disrespect[]" on the basis of religion. See Am. Legion, 588 U.S. at 
38, 63- 64; Perrier-Bilbo, 954 F.3d at 425; Woodring, 986 F.3d at 994; Kondrat'yev, 949 F.3d at 1333. 

If either question is answered to the negative, the presumption does not apply, and the Comi is 
tasked with looking to historical practices and understandings, as mandated by the Kennedy Comi. 597 
U.S. at 535 (quoting Town of Greece, 572 U.S. at 576). 

With this framework in place, the Comi tmns to an assessment of each display. 

A. Olvera Street Cross 

First, similar to the cross in American Legion, the Olvera Su-eet Cross is a Latin cross, a 
recognized symbol of Christianity, that serves as a monument commemorating the founding of Los 
Angeles. See 588 U.S. at 66. The Olvera Sti·eet Cross comfo1i ably fits within the catego1y of "religiously 
expressive monuments, symbols, and practices." Id. at 57; see Kondraf'.yev, 949 F.3d at 1331- 33. 

Second, based on the cun ent evidence before the Comi , the Olvera Sti·eet Cross was erected in 
1929, almost a centmy ago.3 Because of this longevity, the cross is likely "established" and 

3 The Court takes judicial notice of the transcription and photograph of a plaque located near the Olvera Street Cross. Olvera 
Street Cross, The Historical Marker Database (last visited Apr. 8, 2026), https://v.rww.hmdb.org/m.asp?m=l 62936. The 
accuracy of the transcription can be verified by the photograph, rendering its contents not subject to reasonable dispute. FED. 
R. EVID. 20 l (b)(2) . 
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"longstanding." See Am. Legion, 588 U.S. at 36, 63-66 (finding that a nearly centmy old Latin cross was 
a longstanding symbol entitled to a presumption of constitutionality); see also Kondrat yev, 949 F.3d at 
13 31- 3 3 ( finding that a Latin cross standing on public ground for at least 50 years was established). 
Plaintiffs have not introduced any evidence indicating othe1w ise. 

Thus, the Olvera Street Cross appears to cany a presumption of constitutionality. The burden 
now shifts to Plaintiffs to rebut that presumption. See Am. Legion, 588 U.S. at 38, 63- 64. Looking to the 
record before this Court, there is no evidence suggesting that the Olvera Street Cross was maintained 
with discriminato1y intent or that it conveys "deliberate[] disrespect[]" on the basis of religion. See id. 

At this preliminaiy stage, the Olvera Street Cross appears to satisfy the criteria for a presumption 
of constitutionality and there is presently nothing in the record to rebut that presumption. 

B. Creche 

With respect to the creche, it likewise constitutes a religious symbol, as it depicts the birth of 
Jesus Christ. See Lynch v. Donnelly, 465 U.S. 668, 686-87 (1984). In addition, because the creche is 
annually displayed at the Kiosko El Pueblo during the Christmas season, it also qualifies as a practice. 
See Woodring, 986 F.3d at 996-97. This falls squai·ely within the catego1y of "religiously expressive 
monuments, symbols, and practices." Am. Legion, 588 U.S. at 57. 

However, based on the evidence before this Court, the City fails to show that the creche meets 
the "established" threshold. The record is not clear how long the City has displayed the creche at the 
Kiosko El Pueblo. Even if the broader tradition of Las Posadas has been celebrated at Olvera Street 
since its founding in 1930, as the City contends, that tradition is not the practice in question here. The 
relevant practice is the display of the creche during the Christmas season. (See Compl. ,nr 22, 50, 77.) 
Because the record provides no info1mation regai·ding when that specific practice began, the Comi 
cannot find that it is "established" or "longstanding." As such, the creche, at this stage, is not 
presumptively constitutional under American Legion. 

Absent a presumption of constitutionality, the Comi looks to the historical practices and 
understandings analysis mandated by Kennedy, 597 U.S. at 535 (quoting Town of Greece, 572 U.S. at 
576). 

The creche is undeniably tied to the Christian faith, as it depicts the bi1ih of Jesus Christ. See 
Lynch, 465 U.S. at 685- 86. However, the creche also fits within a longstanding tradition ofreligious 
expression in this countiy, paiiicularly during the Christmas season. The Supreme Comi laid out an 
historical groundwork in Lynch that is relevant here. In Lynch, the Comi described the City of 
Pawtucket 's nativity scene display as "essentially like those to be found in hundreds of towns or cities 
across the Nation~ften on public grounds-during the Christmas season." Id. at 671. The City of 
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Pawtucket, "like the Congresses and Presidents, ... has principally taken note of a significant historical 
religious event long celebrated in the Western World. The creche in the display depicts the historical 
origins of this trnditional event long recognized as a National Holiday." Id. at 680. With this historical 
background, the Comi found the creche to be constitutional because its purpose was secular, as the City 
of Pawtucket sponsored it "to celebrate the Holiday and to depict the origins of that Holiday." Id. at 
681.4 

With this historical analysis as guidance, and based on the facts cmTently before it, the Court 
finds that Plaintiffs have not shown that they will likely succeed on their claim that the City's display of 
the creche violates the Establishment Clause. Similar to the nativity scene in Lynch, the creche fits 
within the broader tradition of recognizing Christmas as a public holiday, depicting the origin and sto1y 
behind the holiday. See Lynch, 465 U.S. at 680. This acknowledgement of Christmas, which includes the 
creche, is not novel, but rather consistent with a longstanding pattern of government recognition of 
public holidays. Id. at 677. Fmthennore, the creche is displayed as a paii of Las Posadas, a Christmas 
tradition that commemorates Maiy and Joseph's seai·ch for shelter.5 This celebration has been a paii of 
Olvera Street since its founding nearly a centmy ago. Not only is the creche pa1i of a broader national 
tradition, but it is also a central piece of a longstanding local cultm·al practice. Together, these historical 
and cultm·al practices underscore that the display of the creche on public grounds is consistent with this 
countiy's histo1y . 

Plaintiffs rely on County of Allegheny to argue that a creche displayed without sunounding 
seculai· objects is unconstitutional. While County of Allegheny did state that a creche displayed on public 
grounds by itself would violate the Establishment Clause, that analysis rested on both Lemon and the 
endorsement test, which Kennedy explicitly abrogated. Instead, this Comi is persuaded by Justice 
Kennedy's dissent in County of Allegheny . 6 Justice Kennedy contended that "[c]rncial to the Comi's 
conclusion [in Lynch] was not the number, prominence, or type of secular items contained in the holiday 
display but the simple fact that, when displayed by government during the Christmas season, a creche 
presents no realistic danger of' violating the Establishment Clause. County of Allegheny, 492 U.S. at 
666 (Kennedy, J. , concuning in judgment in paii and dissenting in paii) . He fmther reasoned that the 

4 The Court notes that this discussion in Lynch stems in part from its application of the Lemon's purpose prong, which has 
since been abrogated by Kennedy . However, Lynch does rely in part on a broader historical analysis of govemmental 
acknowledgement of creches, which remains relevant under the historical test a1ticulated in Kennedy . 
5 The Court takes judicial notice of the City's official website regarding Las Posadas on Olvera Street. See FED. R. EVID. 201; 
Daniels-Hall v. National Educ. Ass 'n, 629 F.3d 992, 998- 99 (9th Cir. 2010) (finding it appropriate to take judicial notice of 
info1mation that "was made publicly available by govemment entities" where "neither party disputes the authenticity of the 
web sites or the accuracy of the infonnation displayed therein"). 
6 Almost twenty-five years later, Justice Kennedy, writing for the majority opinion in Town of Greece, applied the historical 
approach for which he had advocated in his County of Allegheny dissent. 572 U.S. at 575- 77. Kennedy subsequently 
endorsed this approach and explicitly sourced the now-goveming historical test from Town of Greece. Kennedy, 597 U.S. at 
535- 36. 
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creche was a "purely passive symbol[]" and that absent coercion, "any intangible benefit to religion is 
unlikely to present a realistic risk of establishment." Id. at 662, 664 (Kennedy, J., concmTing in 
judgment in pali and dissenting in pali). Instead, to detennine if the Establishment Clause was violated, 
Justice Kennedy called for comis to "refer to the other types of church-state contacts that have existed 
unchallenged throughout our histo1y, or that have been found pennissible in our case law," such as the 
practice of legislative prayer or the display of creches. Id. at 662 (Kennedy, J., concmTing in judgment in 
pali and dissenting in pali) . This historical analysis emphasized by Justice Kennedy aligns with the 
framework adopted by Kennedy, and it stands to reason that the constitutionality of a monument, 
symbol, or practice does not depend on the inclusion of secular objects. Because there is no evidence at 
this stage to suggest that the creche at the Kiosko El Pueblo is inconsistent with this country 's "historical 
practices and understandings," Plaintiffs have not demonstl'ated that they are likely to succeed on the 
merits as to the creche. 

In sum, the Court finds that Plaintiffs fail to establish a likelihood of success on the merits for 
both of their Establishment Clause claims. "Likelihood of success on the merits is the most impo1iant 
Winter factor; if a movant fails to meet this threshold inquiiy, the comi need not consider the other 
factors, in the absence of serious questions going to the merits." Disney Enters., Inc. v. VidAngel, Inc., 
869 F.3d 848, 856 (9th Cir. 2017) (internal quotation marks and citation omitted). Accordingly, the 
Comi declines to consider the other Winter factors. 

V. CONCLUSION 

For the foregoing reasons, the Comi DENIES Plaintiffs' Motion for Preliinina1y Injunction. 

IT IS SO ORDERED. 

Initials of Preparer JRE/vc 
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